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Lexology Getting The Deal Through is delighted to publish the fourth edition of Corporate 
Reorganisations, which is available in print and online at www.lexology.com/gtdt.

Lexology Getting The Deal Through provides international expert analysis in key areas of 
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company 
directors and officers.

Throughout this edition, and following the unique Lexology Getting The Deal Through format, 
the same key questions are answered by leading practitioners in each of the jurisdictions featured. 
Our coverage this year includes a new chapter on the Cayman Islands.

Lexology Getting The Deal Through titles are published annually in print. Please ensure you 
are referring to the latest edition or to the online version at www.lexology.com/gtdt.

Every effort has been made to cover all matters of concern to readers. However, specific 
legal advice should always be sought from experienced local advisers.

Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contri-
butors to this volume, who were chosen for their recognised expertise. We also extend special 
thanks to the contributing editors, Nick Cline, Robbie McLaren and Janine Leeder of Latham & 
Watkins, for their continued assistance with this volume.

London
March 2021
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LEGAL AND REGULATORY FRAMEWORK

Types of transaction

1 What types of transactions are classified as ‘corporate 
reorganisations’ in your jurisdiction?

The Corporation Law and the Civil Code allows for four types of transac-
tions that are classified as corporate reorganisations:
• mergers: one or more corporate entities are merged or absorbed 

into another;
• spin-offs: one corporate entity is spun off to create one or more 

new corporate entities, or assets and liabilities are spun off and 
transferred to other corporate entities;

• fusions or amalgamations: two corporate entities are fused 
together and a new legal entity is created; and

• transformations: a corporate entity change its corporate type.

Rate of reorganisations

2 Has the number of corporate reorganisations in your 
jurisdiction increased or decreased this year compared with 
previous years? If so, why?

As the covid-19 pandemic has slowed down economic activity, corpo-
rate reorganisations have also slowed down. However, since the last 
quarter of 2020, companies have been increasing their level of activity, 
and companies in a strong financial situation have taken the opportunity 
to acquire and merge businesses that have not fared well during the 
slowdown of economic activity.

Jurisdiction-specific drivers

3 Are there any jurisdiction-specific drivers for undertaking a 
corporate reorganisation?

There is no new legislation or case law directed at corporate reorgani-
sations; however, there is new legislation that has been trying to limit 
the exposure of partners and shareholders to liability. Labour and tax 
liability originating from the business of a company or corporation 
can pierce the corporate vail and be transferred to the partners or 
shareholders of that company. The new legislation has been trying to 
reinforce the concept of limited liability.

Structure

4 How are corporate reorganisations typically structured in 
your jurisdiction?

There are various alternatives in respect of structuring a corporate 
reorganisation, depending on its goals and the conditions of the compa-
nies involved. For instance, a company that merges with a company with 
tax losses will not be able to use the tax losses of the merged company. 

To use the tax losses for future deductions, the company carrying the 
tax loss must be the surviving company of merger.

Another issue to be considered is whether one of the companies 
holds operating permits or licenses, granted by a regulatory body or a 
government department, that are special or hard to obtain. In that case, 
the corporate reorganisation should be structured in a way that will 
assure the survival of the company with the special operating permits 
or licences.

Laws and regulations

5 What are the key laws and regulations to consider when 
undertaking a corporate reorganisation?

The Corporate Law and the Civil Code are the key laws offering the 
necessary framework for corporate reorganisations. Specific regula-
tions may also need to be considered, depending on the type of activity 
that is developed by the companies involved in the corporate reorgani-
sation. Several specific activities are regulated by different government 
agencies with their own rules, which may impact the structure of the 
corporate reorganisation.

National authorities

6 What are the key national authorities to be conscious of when 
undertaking a corporate reorganisation?

There is no key national authority to inform when undertaking a 
corporate reorganisation, provided it does not raise anticompetitive 
issues or adversely affect competition in the market, in which case 
the Administrative Tribunal for Economic Defence must approve the 
transaction.

Several different authorities (tax and labour regulatory agencies) 
must be notified about the corporate reorganisation and the resulting 
corporate structure.

KEY ISSUES

Preparation

7 What measures should be taken to best prepare for a 
corporate reorganisation?

The key issues to be prepared in a corporate reorganisation include 
mapping the existing liabilities and assets of each corporate entity and 
understanding the risks associated with bringing one or more legal enti-
ties together. To confirm the existence of liabilities and assets, it is very 
important to conduct due diligence and have access to all the labour and 
tax records of each legal corporate entity. The corporate reorganisation 
might trigger taxation in one or more companies or increased costs.
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Employment issues

8 What are the main issues relating to employees and 
employment contracts to consider in a corporate 
reorganisation?

The employment issues to consider depend on whether the corporate 
restructuring will involve transferring employees from one company to 
another or whether the employees will remain in the same company 
under the same terms and conditions of employment.

The main issue relating to employment contracts is that Brazilian 
legislation prevents any reduction on benefits or salaries, which means 
that any salary adjustment after one or more of the companies are 
merged must be upwards and not downwards. Depending on the type 
of economic activity developed by the companies, they might also be 
under different unions and subject to different rules that will have to be 
addressed after the reorganisation.

9 What are the main issues relating to pensions and other 
benefits to consider in a corporate reorganisation?

Since Brazilian law prevents any reduction of benefits, including 
pensions, any corporate reorganisation will always result in readjust-
ment upwards, and the benefits will be added.

Financial assistance

10 Is financial assistance prohibited or restricted in your 
jurisdiction?

The Corporate Law limits transactions in which a company acquires its 
own stock. However, there are no restrictions for a private or public 
company to fund the acquisition of shares on another company.

Common problems

11 What are the most commonly overlooked issues or frequently 
asked questions in a corporate reorganisation?

The most commonly overlooked issue in corporate reorganisation is 
poor planning of the several steps to be taken before and after the reor-
ganisation. Questions about the time frame for the reorganisation, the 
balance sheet date, the date of the corporate documents and the date of 
filings required after the reorganisation are common. Since the Brazilian 
tax system imposes monthly or quarterly reports on the companies, it 
is important to coordinate the time frame of the reorganisation with the 
time frame of the tax obligations.

It is not uncommon for companies to be uncertain of the tax 
consequences of the corporate reorganisation, which, considering the 
highly complex tax systems in Brazil, generates a heavy load for the 
accounting department. Failure to proceed with the timely notices to the 
tax authorities at the federal, state and municipal levels may imply the 
continued supply of tax and accounting information, even for the compa-
nies that were merged or absorbed into the other company.

ACCOUNTING AND TAX

Accounting and valuation

12 How will the corporate reorganisation be treated from 
an accounting perspective? How are target assets and 
businesses valued?

For the purpose of corporate restructuring, companies’ assets can 
be valued according to their book value or its market value. It will be 
dependent upon the criteria for the valuation chosen by the companies 
involved in the corporate restructuring.

Tax issues

13 What tax issues need to be considered? What are the tax 
implications of carrying out a corporate reorganisation?

Many tax issues may need to be considered in a corporate restructuring, 
depending on how the company will be restructured. In the case of a 
merger, the merged company must file a special tax return and pay any 
outstanding taxes. Tax losses of the merged company will be lost, and 
only tax losses of the surviving company will be used after the merger.

Furthermore, there are different tax regimes adopted by compa-
nies in Brazil at the beginning of each fiscal year, and how the economic 
activities of the companies involved in the reorganisation will be 
affected by the tax regime of the surviving company must also be taken 
into account.

CONSENT AND APPROVALS

External consent and approvals

14 What external consents and approvals will be required for 
the corporate reorganisation?

It is common for loan agreements and other strategic agreements to 
contain provisions preventing the corporate restructuring without prior 
approval of the lender or of the other party.

Internal consent and approvals

15 What internal corporate consents and approvals will be 
required for the corporate reorganisation?

The corporate reorganisation must be approved by the shareholders 
in an extraordinary shareholders’ meeting or in a partners meeting. If 
the company is a corporation and has a board of directors, the board of 
directors must approve the corporate reorganisation before the terms 
and conditions are confirmed by the shareholders.

ASSETS

Shared assets

16 How are shared assets and services used by the target 
company or business typically treated?

The shared assets and services should be identified before the corpo-
rate reorganisation takes place to understand how the companies 
involved in the corporate reorganisation will continue to have access to 
the assets and services.

If one of the group’s companies contracts the services and passes 
the services to the other companies, the service agreement must be 
amended. In respect of shared intellectual property rights, the compa-
nies, after the company reorganisation, may be required to sign licence 
agreements to continue to use the intellectual property.

Transferring assets

17 Are there any restrictions on transferring assets to related 
companies?

Any transfer of assets to related companies must be carried out based 
on market value or book value.

18 Can assets be transferred for less than their market value?

Assets can be transferred based on book value or market value.
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FORMALITIES

Date of reorganisation

19 Can a corporate reorganisation be backdated or deemed to 
have already taken place, for example, from the start of the 
financial year?

The corporate reorganisation documents cannot be backdated. All corpo-
rate reorganisations are based on a special balance sheet prepared for 
that purpose. The corporate documents must be dated no later than 
30 days after the date of the balance sheet. Any corporate documents 
filed with the commercial registry after 30 days will be considered, for 
all legal purposes, as dated on the date of the company’s registration 
with the commercial registry of the state where the company has its 
head office.

Documentation

20 What documentation is required in a corporate 
reorganisation?

According to the Corporate Law, all corporate reorganisations involve 
shareholders’ meeting or partners’ meeting minutes for each company 
involved, a document called the reorganisation protocol in which the 
terms and conditions of the corporate reorganisation will be described, 
and a document called the justification in which the main reasons for 
the reorganisation will be explained. In addition to the special balance 
sheet that will serve as the basis for the reorganisation, there will be 
an appraisal report prepared by three independent accountants or an 
expert accounting firm.

Representations, warranties and indemnities

21 Should representations, warranties or indemnities be given 
by the parties in a corporate reorganisation?

Representations, warranties or indemnities are important to give some 
protection to the partners or shareholders of the companies involved 
in the corporate restructuring, giving a right of recourse in the event of 
undisclosed liabilities, although the companies will be held liable before 
third parties, and the partners or shareholders will have to seek reim-
bursement from the party giving the representations, warranties and 
indemnification.

Assets versus going concern

22 Does it make any difference whether assets or a business as 
a going concern are transferred?

The main difference between whether assets are transferred or a 
business as a going concern is transferred is that all disclosed and 
undisclosed liabilities will be transferred together with the assets, and 
the company will be considered as a successor before third parties for 
all liabilities.

When the corporate restructuring is structured as an asset 
transfer, the liabilities to be transferred can be identified and isolated.

Types of entity

23 Explain any differences between public, private, government 
or non-profit entities to consider when undertaking a 
corporate reorganisation.

Each type of corporate entity has its own rules and regulations; there-
fore, the process for approval of a company restructuring for a public 
or private company is different, as well as the rules for approval of 
a corporate restructuring involving non-profit entities. Each type of 

approval will be established according to the applicable legislation and 
the by-laws of each entity.

Post-reorganisation steps

24 Do any filings or other post-reorganisation steps need to be 
taken after the corporate reorganisation?

Depending on the type of business involved in the corporate restruc-
turing, all registrations and permits must be updated, such as tax 
registries, real estate registries, operating licences, environmental 
licences, labour books and registries including enrolment with the 
applicable government authorities.

UPDATE AND TRENDS

Hot topics

25 What are your predictions for next year and how will these 
impact corporate reorganisations in your jurisdiction (for 
example, expected trends or pending legislation)?

The most recently updated legislation that will have an impact on 
corporate reorganisations is the Personal Data Protection Law, which 
is still being implemented by Brazilian companies. Company compli-
ance with the new legislation is checked whenever there is a corporate 
reorganisation.

26 What emergency legislation, relief programmes and other 
initiatives specific to your practice area has your state 
implemented to address the pandemic? Have any existing 
government programmes, laws or regulations been amended 
to address these concerns? What best practices are advisable 
for clients?

The Brazilian government approved several different laws to address 
the issues brought about by the covid-19 pandemic, from tax and 
financial relief legislation to legislation affecting employment and regu-
lating home office employees. It has also limited the impact of certain 
contracts and allowed for shareholders’ meetings to be held electroni-
cally. Most corporate documents can be filed through the web with 
electronic signatures.

Clients are advised to confirm company compliance with the new 
legislation and assess how companies have handled their contractual 
obligations during the pandemic.
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